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U. S. TERM LIMITS, INC., et al. v. THORNTON 

ET AL. 

CERTIORARI TO THE SUPREME COURT OF ARKANSAS 

No. 93-1456. Argued November 29, 1994 — Decided May 22, 1995* 

Respondent Hill filed this suit in Arkansas state court challenging the 
constitutionality of § 3 of Amendment 73 to the Arkansas Constitution, 
which prohibits the name of an otherwise-eligible candidate for Con- 
gress from appearing on the general election ballot if that candidate has 
already served three terms in the House of Representatives or two 
terms in the Senate. The trial court held that § 3 violated Article I of 
the Federal Constitution, and the Arkansas Supreme Court affirmed. 
A plurality of the latter court concluded that the States have no author- 
ity “to change, add to, or diminish” the age, citizenship, and residency 
requirements for congressional service enumerated in the Qualifications 
Clauses, U. S. Const., Art. I, §2, cl. 2, and Art. I, §3, cl. 3, and rejected 
the argument that Amendment 73 is constitutional because it is formu- 
lated as a ballot access restriction rather than an outright disqualifica- 
tion of congressional incumbents. 

Held: Section 3 of Amendment 73 to the Arkansas Constitution violates 
the Federal Constitution. Pp. 787-838. 

(a) The power granted to each House of Congress to judge the “Quali- 
fications of its own Members,” Art. I, §5, cl. 1, does not include the 
power to alter or add to the qualifications set forth in the Constitution’s 
text. Powell v. McCormack, 395 U. S. 486, 540. After examining 
Powell’s analysis of the Qualifications Clauses’ history and text, id., at 
518-548, and its articulation of the “basic principles of our democratic 
system,” id., at 548, this Court reaffirms that the constitutional 
qualifications for congressional service are “fixed,” at least in the sense 
that they may not be supplemented by Congress. Pp. 787-798. 

(b) So too, the Constitution prohibits States from imposing congres- 
sional qualifications additional to those specifically enumerated in its 
text. Petitioners’ argument that States possess control over qualifica- 
tions as part of the original powers reserved to them by the Tenth 
Amendment is rejected for two reasons. First, the power to add quali- 
fications is not within the States’ pre-Tenth Amendment “original pow- 
ers,” but is a new right arising from the Constitution itself, and thus is 



^Together with No. 93-1828, Bryant, Attorney General of Arkansas v. 
Hill et al., also on certiorari to the same court. 
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not reserved. Second, even if the States possessed some original power 
in this area, it must be concluded that the Framers intended the Consti- 
tution to be the exclusive source of qualifications for Members of Con- 
gress, and that the Framers thereby “divested” States of any power to 
add qualifications. That this is so is demonstrated by the unanimity 
among the courts and learned commentators who have considered the 
issue; by the Constitution’s structure and the text of pertinent constitu- 
tional provisions, including Art. I, §2, cl. 1, Art. I, §4, cl. 1, Art. I, §6, 
and Art. I, §5, cl. 1; by the relevant historical materials, including the 
records of the Constitutional Convention and the ratification debates, as 
well as Congress’ subsequent experience with state attempts to impose 
qualifications; and, most importantly, by the “fundamental principle of 
our representative democracy . . . ‘that the people should choose whom 
they please to govern them,’” Powell, 395 U. S., at 547. Permitting 
individual States to formulate diverse qualifications for their congres- 
sional representatives would result in a patchwork that would be incon- 
sistent with the Framers’ vision of a uniform National Legislature rep- 
resenting the people of the United States. The fact that, immediately 
after the adoption of the Constitution, many States imposed term limits 
and other qualifications on state officers, while only one State imposed 
such a qualification on Members of Congress, provides further persua- 
sive evidence of a general understanding that the qualifications in the 
Constitution were unalterable by the States. Pp. 798-827. 

(c) A state congressional term limits measure is unconstitutional 
when it has the likely effect of handicapping a class of candidates and 
has the sole purpose of creating additional qualifications indirectly. 
The Court rejects petitioners’ argument that Amendment 73 is valid 
because it merely precludes certain congressional candidates from being- 
certified and having their names appear on the ballot, and allows them 
to run as write-in candidates and serve if elected. Even if petitioners’ 
narrow understanding of qualifications is correct, Amendment 73 must 
fall because it is an indirect attempt to evade the Qualifications Clauses’ 
requirements and trivializes the basic democratic principles underlying 
those Clauses. Nor can the Court agree with petitioners’ related argu- 
ment that Amendment 73 is a permissible exercise of state power under 
the Elections Clause, Art. I, §4, cl. 1, to regulate the “Times, Places 
and Manner of holding Elections.” A necessary consequence of that 
argument is that Congress itself would have the power under the Elec- 
tions Clause to “make or alter” a measure such as Amendment 73, a 
result that is unfathomable under Powell. Moreover, petitioners’ broad 
construction is fundamentally inconsistent with the Framers’ view of 
the Elections Clause, which was intended to grant States authority to 
protect the integrity and regularity of the election process by regulating 
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election procedures, see, e. g., Storer v. Brown, 415 U. S. 724, 730, 733, 
not to provide them with license to impose substantive qualifications 
that would exclude classes of candidates from federal office. Pp. 828-836. 

(d) State imposition of term limits for congressional service would 
effect such a fundamental change in the constitutional framework that 
it must come through a constitutional amendment properly passed under 
the procedures set forth in Article V. Absent such an amendment, 
allowing individual States to craft their own congressional qualifications 
would erode the structure designed by the Framers to form a “more 
perfect Union.” Pp. 837-838. 

316 Ark. 251, 872 S. W. 2d 349, affirmed. 

Stevens, J., delivered the opinion of the Court, in which Kennedy, 
Souter, Ginsburg, and Breyer, JJ., joined. Kennedy, J., filed a con- 
curring opinion, post, p. 838. Thomas, J., filed a dissenting opinion, in 
which Rehnquist, C. J., and O’Connor and Scalia, JJ., joined, post, 
p. 845. 

J Winston Bryant, Attorney General of Arkansas, pro se, 
argued the cause for petitioner in No. 93-1828. With him 
on the briefs were Jeffrey A. Bell, Deputy Attorney General, 
Ann Purvis and David R. Raupp, Assistant Attorneys Gen- 
eral, Griffin B. Bell, Paul J. Larkin, Jr., Richard F. Hatfield, 
and Cleta Deatherage Mitchell. John G. Kester argued the 
cause for petitioners in No. 93-1456. With him on the briefs 
was H. William Allen. Robert H. Bork, Theodore B. Olson, 
and Thomas G. Hungar filed briefs for Representative Jay 
Dickey et al., and Edward W. Warren filed briefs for the 
Republican Party of Arkansas et al., as respondents under 
this Court’s Rule 12.4. 

Louis R. Cohen argued the cause for respondents in both 
cases. With him on the brief for respondents in No. 93-1828 
were W. Hardy Callcott, Peter B. Hutt II, and Elizabeth J. 
Robben. Henry Maurice Mitchell, Sherry P. Bartley, Rex 
E. Lee, Carter G. Phillips, Ronald S. Flagg, Mark D. Hop- 
son, Joseph R. Guerra, and Jeffrey T. Green filed a brief for 
respondent Thornton in No. 93-1456. 

Solicitor General Days argued the cause for the United 
States as amicus curiae urging affirmance. With him on 
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the brief were Assistant Attorneys General Dellinger and 
Hunger, Deputy Solicitor General Bender, Paul R. Q. Wolf- 
son, and Douglas N. Letter A 

Justice Stevens delivered the opinion of the Court. 

The Constitution sets forth qualifications for membership 
in the Congress of the United States. Article I, §2, cl. 2, 
which applies to the House of Representatives, provides: 

tBriefs of amici curiae urging reversal in both cases were filed for the 
State of Nebraska et al. by Don Stenberg, Attorney General of Nebraska, 
and L. Steven Grasz, Deputy Attorney General, and by the Attorneys Gen- 
eral for their respective States as follows: Daniel E. Lungren of Califor- 
nia, Gale A. Norton of Colorado, Richard Blumenthal of Connecticut, 
Charles M. Oberly III of Delaware, Robert A. Butterworth of Florida, 
Michael J. Bowers of Georgia, Robert A. Marks of Hawaii, Robert T. Ste- 
phan of Kansas, Chris Gorman of Kentucky, Scott Harshbarger of Mas- 
sachusetts, Joseph P. Mazurek of Montana, Jeffrey R. Howard of New 
Hampshire, Lee Fisher of Ohio, Mark Barnett of South Dakota, Charles 
W. Burson of Tennessee, and Joseph B. Meyer of Wyoming; for the State 
of Washington by Christine 0. Gregoire, Attorney General, James K. 
Pharris and William B. Collins, Senior Assistant Attorneys General, and 
Jeffrey T. Even, Assistant Attorney General; for Citizens for Term Limits 
et al. by Ronald A. Zumbrun, Anthony T. Caso, Deborah J. La Fetra, and 
John M. Groen; for the Citizens United Foundation by William J. Olson 
and John S. Miles; for Congressional Term Limits Coalition, Inc., by John 
C. Armor and Lowell D. Weeks; for the Mountain States Legal Foundation 
et al. by William Perry Pendley; for People’s Advocate, Inc., et al. by 
Jayna P. Karpinski; for the United States Justice Foundation by James 
V. Lacy; for Virginians for Term Limits et al. by Charles A. Shanor, 
Zachary D. Fasman, Margaret H. Spurlin, and G. Stephen Parker; and 
for the Washington Legal Foundation et al. by Timothy E. Flanigan, 
Daniel J. Popeo, and Paul D. Kamenar. 

Briefs of amici curiae urging reversal in No. 93-1456 were filed for the 
Alaska Committee for a Citizen Congress et al. by Jeanette R. Burrage; 
for the Allied Educational Foundation by Bertram R. Gelfand and Jeffrey 
C. Dannenberg; and for Governor John Engler by Stephen J. Safranek. 

Briefs of amici curiae urging affirmance in both cases were filed for the 
American Civil Liberties Union et al. by Kevin J. Hamilton and Steven 
R. Shapiro; for the California Democratic Party by Daniel H. Lowenstein 
and Jonathan H. Steinberg; for the League of Women Voters of the United 
States et al. by Frederic C. Tausend and Herbert E. Wilgis III; and for 
Henry J. Hyde by Charles A. Rothfeld. 
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“No Person shall be a Representative who shall not 
have attained to the Age of twenty five Years, and been 
seven Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that State 
in which he shall be chosen.” 

Article I, §3, cl. 3, which applies to the Senate, similarly 
provides: 

“No Person shall be a Senator who shall not have at- 
tained to the Age of thirty Years, and been nine Years 
a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall 
be chosen.” 

Today’s cases present a challenge to an amendment to the 
Arkansas State Constitution that prohibits the name of an 
otherwise-eligible candidate for Congress from appearing on 
the general election ballot if that candidate has already 
served three terms in the House of Representatives or two 
terms in the Senate. The Arkansas Supreme Court held 
that the amendment violates the Federal Constitution. We 
agree with that holding. Such a state-imposed restriction is 
contrary to the “fundamental principle of our representative 
democracy,” embodied in the Constitution, that “the people 
should choose whom they please to govern them.” Powell 
v. McCormack, 395 U. S. 486, 547 (1969) (internal quotation 
marks omitted). Allowing individual States to adopt their 
own qualifications for congressional service would be incon- 
sistent with the Framers’ vision of a uniform National Legis- 
lature representing the people of the United States. If the 
qualifications set forth in the text of the Constitution are to 
be changed, that text must be amended. 

I 

At the general election on November 3, 1992, the voters 
of Arkansas adopted Amendment 73 to their State Consti- 
tution. Proposed as a “Term Limitation Amendment,” its 
preamble stated: 
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“The people of Arkansas find and declare that elected 
officials who remain in office too long become preoccu- 
pied with reelection and ignore their duties as repre- 
sentatives of the people. Entrenched incumbency has 
reduced voter participation and has led to an electoral 
system that is less free, less competitive, and less rep- 
resentative than the system established by the Found- 
ing Fathers. Therefore, the people of Arkansas, exer- 
cising their reserved powers, herein limit the terms of 
elected officials.” 

The limitations in Amendment 73 apply to three categories 
of elected officials. Section 1 provides that no elected offi- 
cial in the executive branch of the state government may 
serve more than two 4-year terms. Section 2 applies to the 
legislative branch of the state government; it provides that 
no member of the Arkansas House of Representatives may 
serve more than three 2-year terms and no member of the 
Arkansas Senate may serve more than two 4-year terms. 
Section 3, the provision at issue in these cases, applies to the 
Arkansas Congressional Delegation. It provides: 

“(a) Any person having been elected to three or more 
terms as a member of the United States House of Repre- 
sentatives from Arkansas shall not be certified as a can- 
didate and shall not be eligible to have his/her name 
placed on the ballot for election to the United States 
House of Representatives from Arkansas. 

“(b) Any person having been elected to two or more 
terms as a member of the United States Senate from 
Arkansas shall not be certified as a candidate and shall 
not be eligible to have his/her name placed on the ballot 
for election to the United States Senate from Arkansas.” 

Amendment 73 states that it is self-executing and shall apply 
to all persons seeking election after January 1, 1993. 

On November 13, 1992, respondent Bobbie Hill, on behalf 
of herself, similarly situated Arkansas “citizens, residents, 
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taxpayers and registered voters,” and the League of Women 
Voters of Arkansas, filed a complaint in the Circuit Court for 
Pulaski County, Arkansas, seeking a declaratory judgment 
that §3 of Amendment 73 is “unconstitutional and void.” 
Her complaint named as defendants then-Governor Clinton, 
other state officers, the Republican Party of Arkansas, and 
the Democratic Party of Arkansas. The State of Arkansas, 
through its Attorney General, petitioner Winston Bryant, in- 
tervened as a party defendant in support of the amendment. 
Several proponents of the amendment also intervened, in- 
cluding petitioner U. S. Term Limits, Inc. 

On cross-motions for summary judgment, the Circuit 
Court held that §3 of Amendment 73 violated Article I of 
the Federal Constitution. 1 

With respect to that holding, in a 5-to-2 decision, the Ar- 
kansas Supreme Court affirmed. U. S. Term Limits, Inc. v. 
Hill, 316 Ark. 251, 872 S. W. 2d 349, 351 (1994). Writing for 
a plurality of three justices, Justice Robert L. Brown con- 
cluded that the congressional restrictions in Amendment 73 
are unconstitutional because the States have no authority 
“to change, add to, or diminish” the requirements for con- 
gressional service enumerated in the Qualifications Clauses. 
Id., at 265, 872 S. W. 2d, at 356. He noted: 

“If there is one watchword for representation of the var- 
ious states in Congress, it is uniformity. Federal legis- 
lators speak to national issues that affect the citizens of 
every state. . . . The uniformity in qualifications man- 



1 The Circuit Court also held that § 3 was severable from the other pro- 
visions of the amendment, but that the entire amendment was void 
under state law for lack of an enacting clause. App. to Pet. for Cert, in 
No. 93-1456, p. 60a. The Arkansas Supreme Court affirmed the Circuit 
Court’s decision regarding severability, U. S. Term Limits, Inc. v. Hill, 316 
Ark. 251, 270, 872 S. W. 2d 349, 359 (1994), and reversed its decision re- 
garding the enacting clause, id., at 263, 872 S. W. 2d, at 355. The decision 
of the Arkansas Supreme Court with respect to those issues of state law 
is not before us. 
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dated in Article 1 provides the tenor and the fabric for 
representation in the Congress. Piecemeal restrictions 
by State would fly in the face of that order.” Ibid. 

Justice Brown’s plurality opinion also rejected the argu- 
ment that Amendment 73 is “merely a ballot access amend- 
ment,” concluding that “[t]he intent and the effect of Amend- 
ment 73 are to disqualify congressional incumbents from 
further service.” Id., at 265-266, 872 S. W. 2d, at 356-357. 
Justice Brown considered the possibilities that an excluded 
candidate might run for Congress as a write-in candidate or 
be appointed to fill a vacancy to be “glimmers of opportunity 
. . . [that] are faint indeed — so faint in our judgment that 
they cannot salvage Amendment 73 from constitutional at- 
tack.” Id., at 266, 872 S. W. 2d, at 357. In separate opin- 
ions, Justice Dudley and Justice Gerald P. Brown agreed that 
Amendment 73 violates the Federal Constitution. 

Two justices dissented from the federal constitutional 
holding. Justice Hays started from “the premise that all po- 
litical authority resides in the people, limited only by those 
provisions of the federal or state constitutions specifically to 
the contrary.” Id., at 281, 872 S. W. 2d, at 367. Because 
his examination of the text and history of the Qualifications 
Clauses convinced him that the Constitution contains no ex- 
press or implicit restriction on the States’ ability to impose 
additional qualifications on candidates for Congress, Justice 
Hays concluded that § 3 is constitutional. Special Chief Jus- 
tice Cracraft, drawing a distinction between a measure that 
“impose[s] an absolute bar on incumbent succession” and a 
measure that “merely makes it more difficult for an incum- 
bent to be elected,” id., at 284, 872 S. W. 2d, at 368, concluded 
that Amendment 73 does not even implicate the Qualifi- 
cations Clauses, and instead is merely a permissible ballot 
access restriction. 

The State of Arkansas, by its Attorney General, and the 
intervenors petitioned for writs of certiorari. Because of 
the importance of the issues, we granted both petitions and 
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consolidated the cases for argument. See 512 U. S. 1218 
(1994). We now affirm. 

II 

As the opinions of the Arkansas Supreme Court suggest, 
the constitutionality of Amendment 73 depends critically on 
the resolution of two distinct issues. The first is whether 
the Constitution forbids States to add to or alter the qualifi- 
cations specifically enumerated in the Constitution. The 
second is, if the Constitution does so forbid, whether the fact 
that Amendment 73 is formulated as a ballot access restric- 
tion rather than as an outright disqualification is of constitu- 
tional significance. Our resolution of these issues draws 
upon our prior resolution of a related but distinct issue: 
whether Congress has the power to add to or alter the quali- 
fications of its Members. 

Twenty-six years ago, in Powell v. McCormack, 395 U. S. 
486 (1969), we reviewed the history and text of the Qualifi- 
cations Clauses 2 in a case involving an attempted exclusion 



2 As we explained, that term may describe more than the provisions 
quoted, supra, at 783: 

“In addition to the three qualifications set forth in Art. I, § 2, Art. I, § 3, 
cl. 7, authorizes the disqualification of any person convicted in an impeach- 
ment proceeding from ‘any Office of honor, Trust or Profit under the 
United States’; Art. I, §6, cl. 2, provides that ‘no Person holding any Office 
under the United States, shall be a Member of either House during his 
Continuance in Office’; and §3 of the 14th Amendment disqualifies any 
person ‘who, having previously taken an oath ... to support the Constitu- 
tion of the United States, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies thereof.’ It has 
been argued that each of these provisions, as well as the Guarantee Clause 
of Article IV and the oath requirement of Art. VI, cl. 3, is no less a ‘quali- 
fication’ within the meaning of Art. I, § 5, than those set forth in Art. I, 
§2.” Powell v. McCormack, 395 U. S. 486, 520, n. 41 (1969). 

In Powell, we saw no need to resolve the question whether those addi- 
tional provisions constitute “qualifications,” because “both sides agree that 
Powell was not ineligible under any of these provisions.” Ibid. We simi- 
larly have no need to resolve that question today: Because those additional 
provisions are part of the text of the Constitution, they have little bearing 



